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:CRIMINAL ORIGINAL JURISDICTION |
WET PETATION (ru-IMINnL) NOS. G66-70 OF 1992

%
" Vishaka & Ors. pepn ....Petitioners -
Versus
‘State of.Rajasthan & Ors, ~ ~ ...Respondents

ﬁﬂnGMéNT

verma, CJi
s WL Pelition has Ueen filed for the e_nfuu_t—.menL of the fundamental
rights of working women, under Articles 14, 19 and 21 of the Constitution of
nedia in view of the pravailing climate jn which the violation of these rights
i« not uncommon. With the increasing awareness and emphasis on gender
justice, there is increase in the effort to guard against such violations; and
“lhe resentment towards incidents of sexual harassment is also increasing.
Ihe present petition has been brought as a class action by certain sacial
activists and NGQs with the aim of focusing attention towards this societal
" aberration and assisting in finding suitable methods for realization of the
frue concept of ‘gender equality’; and to prevent sexual harassment of

wking women in Ml work places through judiciat process, to fill the

vacuwn_in_existing Jeyislation. . s

. Ihe immediate causc: for the filing of thls writ petmon IS an mcnccnt af

alleged brutal gang viapetof a social worker in a village of Rajasthan. That
dvadent is the subjer i matter of a separate criminal action and no furthe
mention of i, by us, 11 necessary. The incident reveals the hazards to which
»Jmkmg woman may be exposed and the depravity to wh|ch) sexual

'Inm sment can deqgenerate;’ and the urgency for safeguards by an
aEive mechanlsin i the sbserce ol legislative |!"||?1~I_||r'_

it the .absence of l& ghm‘rwp measures, the need is to find an effective
(native |||t_r,l|u1|; 1 Lo Fulfll this FLEL and mquﬂ social nrmi -

karh such incident results in violation of the fundamental rsr:mta of 'Gender
Frptiality” and. the ‘Right to Life and merb,r It is a clear violation of the
liglﬂts under Articles 14, L5 and 21 of the Canstitylbion. One of:the|lotglcal
~conpequences of sfich inFdent is alqu the violation I,}1' Lhe | ‘/Lllllm 5
fundamentat- rrght yrider Ff"ih‘lﬂ#“l i?*lij} tor rfrr:riHr any proj *“"'f|'_‘J o to
cariveout any oeedpation \WeFade or busiiesst 'Such vidlations tridwmlfef
ittrack the remedy onfler Article 32 'for the enforcemeit rif lhi.‘se
fundamental rightslj f wérmen. This class act ion under Article' 32 o

the’

& un]tituLion is for tjvs reason. A writ of mrandamus in such a 5|1uat1qm if it
2 ] IJr‘ ffective, niiuls Lo be accompanied by divections for prevent jon; as
o h- el ,um_.m. Ankalivights of this kind 4s a recurring phen t_llr\f_‘.'.“._”' ”1'

3 F g % .
undamental vight.tly carry on any occupation, trade orsprafession depends

| ' \ - . S
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an the PVF“,I—iblilr'\/ 0~ a “safe"” WW’AEHQ snvironment. Lifi 1t to life means i<
ith dighity:"The prims: vy responsibility forens |||rr|] SUC h safety and dignity

mimkigh -1‘J.-’1|-'--i-, |=||'r'1|| and the creallon of a mecnanism For it

ciforcement, «s . of thm Ieg|slature and the executive.. When, -however,

insta ccs~of sexual harassment resulting in v1OIat|on of fundamental rights
[ whinen workers under Articles 14, 19 and 21 are brought before us fo

redress under A-rtir:ie 32, an effective Redressal requires that some
quidelines should be laid down far the protection of these rights to fill. the.
iegislative vacuuim. ] ’

Ihe notice of the petition was given to the State of Rajasthan and the Union
of India. The learned Solicitor General appeared for the Union of India and
rendered valuable assistance in the true spirft of a Law Officer ta help us
find a proper solution to. this social problem of cansiderable .magnitude, In.
addition to. ‘M5, Meenakshi Arora and Ms. Naina Kapur who assisted the
Court with full commitment, Shri Fali 5. Nariman appeared as Amicus
Curiae and . rendemd great assistance. We place on record our great
_appreciation for every counsel who appeared in the case and rendered the
necded assistance to the Court which has enabled us. to”deal with this
unusual matter in the manner considered appropriate for a cause of ‘this
nature, : :

- Apail from /\rLlcle 32 of the Constitution of India, we may refer-to some -
‘other provisions which envisage judicial intervention for eradication of this
social -evil, Some provisions in the Constitution m addition o Articles 14,
11 {g) and 21, which have relevance are:

Article 1_5 :

15, Prohibition of discrimination on grounds of religion, race,
saste, sex or place of birth.

(1) The State shall not dlscrlrnmate against any citizen on only of religion

race caste, sex, place of birth or any of them.

(2)] XXX ! XXX XXX ' -
(3)i Nothmg irn this article shall prevent the State from making any sperial
p:oivls.on for women and children.
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"42. Provision for jlirl' and humane ronr‘i'iﬁnnq af work [.and
wternity relief - The State shall make [rmncir*n for securing jilist and,

wwmane conditions of work .mll for |11uh1|u Ly refief.” ' ste/l

."L[ril |EJ 1 1 ’1—1—- i 1 -|, _.| :... JI...._ =l I _:.. = = .___.:. - L ’:

\CFunddamental|datics SIFEREN be the duty oFevery citizen of I felial |

ol alifde by thie Gun SLitutidn and respect its ideals and inslitutions) ...
§.04 L 0.9 CRIREE 0. 9.1 ' ' e

(o) to pramote Harmony and the spirit of commaon brotherhood amdngst all

the peaple of India transcending religious, linguistic and, regibnal o

sectiomal diversitiel; to'renpuncé practices -derogafory to'the dignity: of

wiarmdn, ; A i S : ot (1 &
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R ey e petioit suehuse, These provisions are.

AETClEs ; s e g ‘

“51. Promotion of international peace and security - The State shall

srcEavouTto = e e
=Tl XXX

(o) fostar respect for internatienal law and treaty obligations in the dealings -

of organized people with one another; and - i

T A St B ), 7 e e
Article 2531 .. : :  — ‘ s
"253. Legislation for giving effect to international agreements -

Notwithstanding anything in the foregoing provisions. of this: Chapter,

Parliament has power to make any law for the whole or any part of the
lerritory of India for implementing any treaty, agreement or conventian

with' any other country or countries or any decision” made at any

mternational conferend e, association or other body.” -
Saventh Scheduls: ;|
: “ List I - Union List :
XXX 1 - XXX XX
I4. Fntéring intp treaties and agreements with foreign ‘countries and
“implementing  of  trestics, agreements and Gonvéntions_ with foreign

countries. :
4YY . NN W AVAVAN/]

-- rAY oy FATATAY . FAYAYAY
_In the absence of domestic law occupying the field, to formulate effective
(easures to check the evil of sexual harassment of working women at all

work places, the contents of International Conventions and norms are -

significant for the purpose of interpretation of the guarantee of gender
rquality, right to work with human dignity in Articles 14, 15, 19(1)(g) and
.21 bf the Constitution and the safeguards adainst sexual harassmen
implicit therein. Any International Convention not inconsistent. with the
fundamental rights abd in-harmony spirit must be read into these provisions
o @nlarge the and cortent: thereof, to promote the object  of thie

romgtitItOATquarantae: ThiS 6 TRANCE from Aticle 51(c) and the-enabliag.

 power of the Parliarent to-enact laws:for implementing the Internativnal
Conventions and nofins by Virtue of Article 253 ‘read with Entry 14 gf Lhe
vninn List in bevenddi -Selhipdule  of the Canstitution. Article 73 also

rolevant. Ttprovides| that ithe @xdéutivelpover off the Union shall exte|
fed to curb the evjl.y: .
(shdariental rights dnd the executive power of the Union have to meet the

17 matters with fes st Fobehih Paridmeit i pglyr to. maje favis. Ff
‘ ower. of T, therefare,  aailahle til.the: Parliar
enarts teqrstation to pxpréssly pravide measures neeq -
Thus, the power off this _:tripuja:?_'unde.r‘-Arti_c_;le__‘3!2 fop lenforcement’|df ithe
challetge b protect the working wonfen from soxual hinassment i]jld Lo
iake tHeir fundamental sights_meaningful, Govarnanee f the seciety b

ul= 8F law mandares this requirement as a logical concomitan! of the’

Rt ]
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with this common parception shared -with; the learndd Solicitor, General andi-

other members of the . Bar who rendered ~Vvatuable assutar_xce R the
pertormance of this difficuit.task in public-interest, - P

The -progress” made® at-each- hearing - culminated -in- the - formulation of
- guidelines to which the Union of India gave its consent thraugh the lcarned

Solicitar= Generatl, mdtcatmg thatsthese should:be the guidelines and. norme}?."
‘and alf

others at the work placesto CUFB-tRiS.social BVil, -« wsans

defclared by thrs Court to govem ‘the behavror of the emp!oyer

. @ender equality Includes protection from sexual iiEII"E'fSSI'I'IFI'it and I|':.J|I1 1[1-

wark with digmity, which Is a unlversally recognized basic buman. right. The
cammon minihidm’ requirement of this right hds received dlabal acteptance.

“fHe-~fntermationat— anw:*ntfcrrrs—arrd—nnrms—-rrﬁ—therhfm-cr—nf—mrﬂ ==

significance-in the formulation of the guidelines to achieve this purpose

The obligation-of this Court under Article--32-of the-Constitution- fr:Jr the-

enforcement of these fundamental rights in the absence of legislation mus!
be wviewed aloniy with the role of judiclary envisaged in the _Beijing

.Staktement of - Principles of the Independence of the Judiciary in” the

minimum standatds necessary to be obarved in order to maintain H.'--

LAWASTA region. These prlnc‘lpiﬁ‘: were accepted by the Chief Justices of
the Asia and the pAcific at Beijing in 1995 as those representing the

independence and effective functioning .of the judiciary. The objectiveés of
the Judicqary mentioned in the Beijing Statement are:

> 0h1ect|veq of the Judiciary :

10, The DDjECL’iVE"] and funr:ticrns of the Judiciary include the following 4

(a) to ensure that all persons are ablP to live securely under the Rule nf '

©Law;

CArticle 1 e e el e . e i 4

(b) to promote, within the proper limits of the judicial functmn the
abservance and the attainment of human rights; and .

(¢) to administer the Iuw impartially among persons and between per«:ona
ahd the State.”

$ome prawsmnr in the Q nvention on e’ Elimination: of “All -Fo
Hiscrimination adiginst qum‘fq of 5|g*nrf1:arn::2 in Lnr* pres ﬂnt cunLr*ﬂ__.

T |

A=t
T, States Pa l|\ ?ﬁ:" i SIET| app ‘opriate mdm ure;. to ﬂhmt rlale
|

eerimination ta b ﬂH £ in the field aif rm[afwmﬂﬂ’r i gridel L

_ lhnl]FrE .on. a Lass . uf _- y, of men hnd.viﬂmﬂn the s rnqc Eighthy in
pREgcutar s oo i = |
B'F‘ﬁ_ﬁ'he"ﬂuﬁ # " s i
il = XXX i g 24 s 11 &

(Ep Fhe night-to crotedtio wc:rri{lpg- comitions,
icliding the safeqtrard PRl dai 'r :

' XXX f




ki
‘f-\i"-:.icie el o
*

"Stdtes Parties underLale to adopt afl necessary measures at HRE
natjorial ‘level aimed at, achleva the " full realization of the rights
recognized in-the pre%ent Conventlon i

The general reusmmr"ndatrorr of CEDAW ln thls context m res;:leu of
" Artrcle 11 are

3 leence and equality in employment

22, Equality in employment can be seriously rrnpalred when waomen are
subjected to gendoer. s pecimmlenc,e,_such_as_sexum_L1a::a.esmenL4kaI e
work place. : —r = 3 =

’ﬁ; Sexual harassment :ncludes such uhwelcome sexually. determmed
hehaviour as’ physical contacts and advances, sexually coloured remarks,
showing pornography -and sexual demands, whether by words or actions.
CSuch conduct can he humiliating and may constitute a health and safety
problem it is discriminatory when the women has reasonahble grounds to
believe that her objection would disadvantage her in connection with her
employment, including recruiting or promotion, or when it creates a.
hostile working environment. Effective complaints procedures and
remedies, including compensation, should be provided. .

24. States should include in their reports information about sexual
harassment, and on measures to protect women from sexual harasqment
and other forms of violence of coercion in the.work place.” :

The Government of India has ratified the above Resolution on June 25
. 1993 with some reservations which are not material in the present
context. At the Fourth World Conference on Women in Beijjing the
Government of India has also made an officiat commiitment, inter alia, to
formutate and - o ralionalize a national. policy on women  which will
continuous Iy guide and inform actlon at every level and in every sector; to

up a Commission for, Women's Rights® to act as a public_defer I|| i
women's human rights; to lF‘iSLrtLILlHﬂEHu_' a rratn:lml level rmr:hanr M to
moitor  the imple[menmu,m' of the Platform for Action. We iJj"a;Y,e,_
therefore,.no heditation g gia&mg reliance-on *hﬂ‘ r’rbf_‘}‘-.“:‘ for the erpﬂ““*i af
construing the rmlprm andi ambBit of cons titutional’ lguarantee of ge nder

e ir 'I|[|',.-’ in our Zongtitution, i
|

The meaning and tontenttiof] the fundamental | rights guaranteed jrp fiie
Cunr- "r' tore-of sIndlia . anegpf sitfficient a pilti:rl e Lr;—*nr“mr‘n ass gl the
‘Bf-genden-ehini 3 rm—rrrfﬂu'e tiEn P e kual arassmient for

r-|'lr_r"' ~Independer|ce Mubtickry formd & ffact bl our constitdtjohat
scheme, - The inker atlnl“r{sb candentions and narmsl are- to be H:.JU imto
themlm ‘the abeentte ofLH“Ede&J domestic law mc‘rdr}wm: the field! whnn
there|is no-incans ﬁencyy ibetween them." It is now* an accepted l‘ule of
_judicil constructior lons
"«nd .nrmc for r‘orrfttuﬁg d'omestlc !ayv when™ fher‘e IFFipe™ |ncom5|s ncy
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“wafieen tiam and thers 15 a void 1 Ehe dofnestic law. The High Couf
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Australia in Minister. for Immigration and-Ethpic Affairs vs Teoh, 128 &7k
353, -haes tecogmizocd- 1he-—- vontept ol seyilimaiy cyxprotiatinon  0f LIS

observance In the absence of a contrary I-_-;lfial Itive provisicn, even in th 3

whoence of 4 Bill of Rights in.the Gonstitution-of Australid

I Nilabati Behera Vs: State of Orissa, 1993(2) SCC 746,:a provision in the
1CCPR was referred to support the view taken that "an enforceable right to

compensation-is-not altenrto-the-concept of enforcementaf @ quara riteed

rght’, as a public law remedy under Article 32, distinct from the private
law remedy i _torts. There -is no reasgn’ why these internaticnal
conventions and: norms -cannot, ‘therefore, be used for construing he

-

e ﬁ.iﬁd'a*rﬁéﬁf_éwighf‘:?eiﬁsaylgﬁé%h%éﬁé&%ﬁiﬁﬁé%%‘ﬁét‘?thfﬁn: of —Trdia

which- embody the basic cgncept of gendef equality sphetes Of huiman
nﬁ‘fi\:fii‘\f'f o : e : 3 >

Iy view of the above, dnd-the absence of -enacted law provide for the
effective enforcement of the basic human rights gender eguality and .
guarantee - against —sexyal~harassment a busc, iriare particularly.against

_sexual_harassment at work-paces, we lay down the guidelines and norms

specially hereinafter for due observance at all work places or institutions,
until a legislation is enacted-for the purpose. The done in exercise of the
power avaifable under Article 32 of Constitution for enforcement of the

fundamental rights and is further emphasized that this would be treated

35 the law declared by this Court under Article 141 of the Constitution.

GUIDELINES and NORMS prescribed herein are. as .UM der:

HAVING REGARD 1o the definition of ‘human rights’ in Section 2(d) of the

Protection of .Human Rights Act, 1993,

TAKING NOTE of-the fact that the present civil and penal laws in india dn i

not adequately provide for specific protection of Women from sexual
horassment in work places and that enactment of such legislation will tdke
considerable time; , . “ W i

[t is necessary and expedient for employers in wark paces as well az ather
responsible persons or institutions to observe certain guidelines to ensure
the. prevention of Sexual tatassment of Wormerz =~ a3

15 -[Jub,r of the |[Employer or other responsible persons in '.-‘Iu;mlf'

. places and othes institytions:
It shall be the duly of the employer or other responsible persons i Work

nlaces or other institutions ta /prevent or-deter the tommission of Bdts of

sexual -harassfnent an,ﬁé&d“}btwde thé'fpmht.‘ecn.&tpg for the regdlution, .
‘saEtfatAent or profecution h‘l}ié*"‘cémﬂf sexual ha _éa_ﬁ_i;tfl 1ent by taking all $teps

regiied: S i i o TERer

2. Definition: i -

For|this purpese, sexyal harassment includes such unwelcome sexualby

detérmined bahaviour (whether directly or by implication) as:
7) sphysieal contartand-advances, ‘
b:igz'i dahnan 5."_-" = LpEe gkl it s I_|f]|1l_ A OIS, x
= r 3 . s
L L
1. ‘
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L = =il ;
<4 aoviiallv, colodred remariks .
Y = Pl g . y of= P o
.7 showing pornegrapny, = . . s
J . @) anyeother urtwelcomne physical, verbal oF non-verbal conduct af sexual
Tonacuras. . ] .

vihere any ‘of these acts is cornmitted in:circumstances where under the
victim of such conduct has a reasonable apprehension that in relation to
the victim's. emaployment or. work whether she is drawing salary, or
honorarium or. voluntary, whether in government, public or private
“onterprise such condhict ca n be humiliating any may con stitute~a health.
and safety problem. Tt is discriminatory for instance when the woman has
‘reasonable grodngs to believe that her objéction would disadvantage hedin_
cannection with her.employment gr work.including recruiting ot promotion
or Whan it CFEates 4 hostile WOTK environment: AJVerse COnsequences
. ight be visited' if the victim does not consant to the conduct in guestion
or raises any objection therete. ~ =~ -~ © =

3. Preventive Steps: : ’ Sl

All caiployers ar persohs in charge of work place whether in the public or

private  sector “should take appropriate  steps to prevent- sexual

harassment. Without prejudice to the generality of this obligation they

should take the following steps: ' :

a) Express prohibition of sexual harassment as defined above at the work
place should be notified, published and circulated in appropriate ways.

h) The Rules/Regulations of Government and Public Sector bedies relating
to conduct and discipline should include rules / regulations prohibiting

sexual harassment and provide for appropriate, penalties in such rules
against the offender, ' i :

‘), As regard private erhployers steps should be taken to include the
athresaid prohibitions- in the standing orders under the Industrial
miployment (Standing Grders) Act, 1946. ey - : T

. : o ST bl | : '
i) Appropriate wdild conditigns' should be provided in respect of work,

|efsure, health anfl 11%@ el to further ensyre that there ig no iHogtile
'--ri-.a-‘iflr-‘iﬁrh.r'-rif‘—'ifnkﬁfﬁ}-1"'-_'.’ ﬂ1ﬂ1#*bt—wn ke pl'ﬁftjekfianr]:; r!l:]' emplolyes worhan
fren

ht sHelis disadvantadedlin
L= | |

A l}th-f-n' lfrzqm-_}

bl ST iy
Houl have rapsdnamie
ent. | F

connection withther employm

dhce |(fjder |the Inpiall
AT te dpEmopridte peLl
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4. Criminal Procgcdingsp |

o Whera sucki o
il Skeordarice i
Cauthority. R s o A | | ri b
“In particular, it shputd v,*l' Hure that victims, or *@Itnfﬂ.‘?‘ies are notvidgtim|zed
‘or discriminatéd | .against while® dealifg with cdmplaints ™ of | $ekual

hardssment; The yetims of sexual harassment should have the opfjon to

- seelt transfer of the perfretrator-of their own transfar. . e ol

pr———ti
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“!oere cur’H condtlf‘t amounts to mis- Conduct in employment as de-ﬁned by } y

Vel ooy |..*.|||. i r"n|.r|r||‘| 0 dlsciplinary action should be
WCATES by thg @mploye Ingceerdarnce wlth & :-:..'!nlll-_-_- . Jo

ad)s wm:uiri el o ﬂf'l‘“-jsm I A e T e 0 1 e ¥
Whether of not-siich r“ondur’r constltutee an orfence uoder law or a breach
‘of the servjce rules, an appropriate complaint mechanism. sheuld. be
created in thé empioy&rs organization for redress of the complaint-made
by TRe VICEH. SUch compfamt mechamsn. should-ensure time bound

- irdatment of complaints

P e S e

Eump[nints Committee: G : S gt g g -

e COMpramt e Ananisig, lq,rerreﬂ_'w i (6] |uwh, JluuuTva,_ aJr quaie Ln
plowde where ne,cesgary, a Complam’rr Committee, a special munqrﬁh}r (r
other support service, including the maintenance of ronrciﬂntradlty _ ,_-_'_'___t

. rhe Complamts Committee should be headed by a woman nnd not Ihn

,than half_of its. member should be women. Further, to prevent! the |
ppss:blllty of any undue- -pressure or influence frorm senior levels, .such
Complaints Committee shodld ifivolve a thifd party, either NGO or other
body who is familiar with the issue of sexual harassment:

The Complaints “Committee must make” an annual report to the
Government; depdltment concerned of the complaints and action taken by
them.

The employers aid person incharge will also report on the compliance
with the aforésaidl guidelines including on the reports of the Complalnl"
- Committee to the Government department.

L]

8. Workers' Initiative: .

Ernployers should he,allowed to raise issues of séxual harassment at

wprkers’ meeting and in other appropriate forum and it should be
flrlrmatwely dfscussed m Employer Emponee Meetmgs

'-Ps'
Jl Awareness*

 Awareness. oﬁthemnghtsof femate emptoyees in-this regard-shauld be
created i particulyar by prominehtly nbtifying the gliidélines: fand —
appropriate legislation when enacted on the subject) in a suitable manper:

10. Third Party Harassn ent:

.ijere sexual hIEIh,rSEIT]E[I Joorur*;as 3 result o!’r an aqt or onfission Gy any
e ‘parky-or-otl sier Ry rr oyerand-persaritin - charaEwilt- bt all
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~ appropriate sieps o prevent sexual harassment.

Without. prejudice to the generality of s obligation

they shonld: take the following sieps -
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